Nnited States Denate

September 16, 2024

The Honorable Shalanda Young
Director

Office of Management and Budget
725 17th Street, N.W.
Washington, DC 20503

Dear Director Young:

The Biden administration has already taken strong steps to protect the public’s civil rights
and liberties against potential harms inflicted by artificial intelligence (Al), but more must be
done. We urge you to prioritize the mitigation, prevention, and elimination of algorithmic bias
and discrimination. In particular, we urge the White House Office of Management and Budget
(OMB) to require all federal agencies that use Al for consequential decisions to establish a civil
rights office, if they do not already have one; ensure all civil rights offices are staffed with
experts in algorithmic discrimination; and encourage federal agencies to establish additional
safeguards to prevent algorithmic discrimination. By ensuring that agencies have the resources,
personnel, and policies to detect and mitigate bias, we can ensure that the Al age does not come
at the expense of already marginalized and vulnerable communities.

Without new protections, today’s supercharged, Al-powered algorithms risk reinforcing
and magnifying the discrimination that marginalized communities already experience due to
poorly trained and tested algorithms. Although the deployment of artificial intelligence can
deliver real benefits, it cannot work if it is biased or discriminatory. The stakes — and harms —
are especially high where entities use algorithms to make “consequential decisions” on such
issues as an individual’s job application for a job, medical treatment, admission to an educational
institution, or qualification for a mortgage. Over the past decade, biased algorithms have
increasingly been used to make or influence decisions, imposing real harm on Black, Brown,
immigrant, and other marginalized communities. Algorithms used during applications for
mortgages, for example, have been found to approve white homebuyers at significantly higher
rates than homebuyers of color.! A 2018 investigation into algorithms used in hiring and
employment found that these tools can “reproduce patterns of inequity at all stages of the hiring

process,”? and the use of these hiring tools has only expanded.? Facial recognition technology
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has blocked access to unemployment and other government benefits, such as in one instance
where 25 percent of people experienced trouble with a facial verification system to access
unemployment benefits.* Many algorithms used in the health care system to assist in clinical
decision-making may lack representative data and can reinforce bias, which can be detrimental to
patients.’ Additionally, generative Al chat bots can contain overt and hidden prejudices.® The list
goes on. The increasing use of Al could dramatically expand these harms.

The Biden administration has taken significant steps to address these issues. In October
2022, the Administration released the Blueprint for an Al Bill of Rights, a comprehensive
framework that set an important foundation for combatting algorithmic discrimination, including
recommending proactive equity assessments of automated systems and ensuring all data used is
representative and robust.” A year later, President Biden issued a sweeping Executive Order that
focused on Al, including how the executive branch would act to mitigate discrimination and bias
in these systems.® These principles were cemented in OMB’s recent Al guidance.® OMB’s
newest policies require agencies that use “rights-impacting AI”” to complete impact assessments,
regularly evaluate any risks, and mitigate bias and discrimination harms.'° Elsewhere, the Biden
administration has made important strides and provided guidance on how to mitigate harmful
and discriminatory Al systems and have held companies accountable for biased algorithms.'!
With the ever-increasing use of algorithms across society and the growing investment in Al,
these safeguards are essential to ensure Al systems work as intended and are a responsible use of
resources.
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While we commend the Biden administration for these steps, we urge you to ensure that
federal agencies have the organizational structures and personnel to address algorithmic
discrimination. The Biden administration’s hiring of Chief Al Officers (CAIOs) is a good step
forward,'? but OMB should also ensure that the CAIOs have the resources and expertise to
address civil rights harm created by Al-driven algorithms. Additionally, OMB should direct
agencies that use, fund, and procure Al for consequential decisions — defined broadly — to
establish civil rights offices, if they do not already have one. These new offices — along with
existing civil rights offices — should be staffed with technologists and experts in algorithmic
discrimination whose job responsibilities include mitigating algorithmic bias and discrimination
and facilitating proactive and ongoing outreach to civil rights stakeholders and affected
populations. The federal civil rights offices should also collaborate with each other to develop
best practices and share information on identifying biased algorithms and mitigating their harms.
To that end, consistent with the Al Executive Order, OMB should ensure that the U.S.
Department of Justice’s Civil Rights Division is effectively coordinating civil rights enforcement
on Al among federal agencies. Finally, OMB should consider directing key federal agencies to
publish an annual report on the state of Al civil rights harms in their respective jurisdictions and
their efforts to mitigate those harms. By establishing civil rights offices at every federal agency
with the proper resources and expertise, the Biden administration can ensure that identifying and
mitigating algorithmic discrimination is a priority across the government.

Building on OMB’s guidance that agencies should cease use of any Al that the agency
finds cannot adequately mitigate unlawful discrimination,'> OMB should also work with
agencies to set strict guidelines to prevent algorithmic discrimination within relevant agency
jurisdiction. Although agencies have different jurisdictions and statutory authority, OMB should
encourage agencies, where lawful and applicable, to use the full force of their authority to:

e Require recipients of federal funds and contracts that use, develop, procure, or fund Al-
powered algorithms used in consequential decisions to complete pre-development, pre-
deployment, and ongoing impact assessments to identify, mitigate, prevent, and eliminate
biased Al where applicable;

e Require recipients of federal funds and contracts to allow individuals to opt out of Al-
powered algorithms used in consequential decisions and instead request human decision-
makers where applicable;

¢ Fund the development of common, accessible resources for auditing algorithms —
including open source tools — for bias, discrimination, and other harms; and
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e Develop guidance on best practices for mitigating the development and deployment of
biased Al-powered algorithms, including the conditions under which recipients of federal
funds and contracts can be held accountable for discrimination.

Finally, because a regulation is only as strong as its enforcement, OMB should support
federal agencies that take robust enforcement against any company found to violate these rules.
OMB should also convene Inspectors General, through the Council of the Inspectors General
(CIGIE), to coordinate on best practices on the mitigation and prevention of biased Al-powered
algorithms. By establishing guidance and standards, the Biden administration can help mitigate,
prevent, and eliminate the biased use of Al.

Thank you for your attention to this important matter.

Sincerely,
Edward J. Marke}'/ ’ Charles E. Schumer

United States Senator United States Senator



